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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
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(i) ~ amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER IN APPEAL

This appeal has been filed by M/s. I.K Engineering Co., 3-A, Mahashakti
Industrial -Estate, Nr. Ajay Estate, Opp. Yamuna Estate, B/h Sonya Ceramic, Naroda Road,
Ahmedabad — 380025 for short —‘appellant’] against OIO No. AR-1V/01/Supdt/2016-17 dated
27.12.2018, passed by the Superintendent, AR-IV, Division — II, Ahmedabad — North

Commissionerate [for short —adjudicating authority’].

2. Briefly stated, the facts to the present appeal is that the during the course of
scrutiny it was found that appellant was clearing goods viz. ‘submersible pump sets’,
‘submersible pumps sets (BIS)’ & ‘submersible stator rotor parts (BIS)’. The appellant was
paying duty for the ‘submersible pump sets’ but was availing exemption under Notification No.
08/2003 CE dated 01.03.2003[for short — ‘exemption notification] on the remaining two
products. The department contended that the appellant had not fulfilled the condition mentioned
in the Para 2(i) of the exemption notification as they have simultaneously paid the duty on some
clearances and availed the exemption benefit for others. A show cause notice was issued to the
appellant demanding the duty on those clearances too on which exemption notification was

availed, alongwith interest and penalty. The notice was adjudicated vide above mentioned OIO,

confirming the demand alongwith ~ interest and
penalty.
. Feerling aggrieved, the appellant has filed this appeal raising the following
grounds:

e  The present appeal involves both taxability and valuation; and as per the Circular No.
1049/37/2016-CX dated 29.09.2016, Superintendent is not empowered to adjudicate such cases;

¢ The Standard submersible pumps conforming to BIS standards are specified goods mentioned in
the exemption notification and clearances of submersible pumps not conforming to BIS
standards(on which the appellant paid full duty) are totally different and the departments
allegation of simultaneous clearances is not correct;

e The appellant availed exemption benefit on the specified goods mentioned in the notification No.
08/2006-C.E dated 01.03.2006 and they had not crossed the exemption limit of Rs. 1.5 crore even
by clubbing of BIS or non-BIS PD pumps; A

o The appellant had given option that they would be availing exemption benefit under notification
No. 08/2003-CE on the clearances of Standard Submersible Pumps confirming as amended;

* The show cause notice didn’t discussed the provision of Para 3 of the basic notification, so the
findings in the para 11.7 & 11.8 of the impugned order is not sustainable, for this the appellant
relied on the judgement in the case of M/s Bayer ABS Ltd. [2003(162) ELT 0970 (Tri-Mumbai)];

o  The appellant placed reliance on the judgement in the case of M/s Super Pumps Pvt. Ltd [ 2016
(341) ELT 345, wherein it is held that exemption notification benefit is not applicable to non BIS
submersible pumps and turnover of the same not be considered for arriving at threshold limit; and

o The appellant had made similar clearances in past periods also and declared everything in the ER-
3 periodical returns and the department had scrutinized them without raising any objection so
penalty is not imposable under Rule 25 of the Central Excise Rules, 2002. The appellant relied on
the judgement in the case of M/s Hindustan Steel Ltd [1978(2) ELT(159) SC].

4. A personal hearing was conducted on 27.03.2019 in which the learned CA Kiran

Tahelani and CA Gunjan Shah dppemed on the behalf of,l]i&uappeﬁan The Learned CA
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o As per Circular No. 1049/37/2016, Superintendent cannot decide the matter pertaining to
taxability, valuation etc.

e In the judegement in the case of M/s Super Pumps 2016(341)ELT345 BIS and non BIS pumps
are treated separately; and

o IfBIS and non BIS are not also treated separately the combined clearance does not excees Rs. 1.5
crores.

5. I have carefully gone through the facts of the case, the grounds of appeal and the
submission made by the learned CA at the time of personal hearing. I find the first and the
foremost issue that needs to be settled in the present appeal is that whether the impugned order

was adjudicated by the proper officer or not.

0. In this regard I find the judgement of the Karnataka High Court in the case of M/s
Motorola India Ltd [2012 (275) ELT 53 Kar] which clearly states that rate of duty determination
includes determining of issues whether (i) any goods dutiable, (ii) rate of Customs duty on any
goods is nil, (iii) goods are covered under particular notification or order issued by Central
Government or CBEC, granting total or partial exemption from duty, and (iv) value of any goods
for assessment be enhanced or reduced by matters specifically provided under Customs Act,

1962. The relevant portion of the judgement is reproduced below:

“40. Therefore, the expression ‘rate’ is often used in the sense of a standard or measure. ‘Rate’
generally is an impost, usually for current or recurrent expenditure, spread over a district or other local
area and is distinct from an amount payable for work done upon or in respect of particular premises.
‘Rate’ is defined by Webster to be the price or amount stated or fixed for anything. The word ‘rate’
includes any toll, due, rent, rate or charge. It means the scale or amount of any other charges. The word
rate " is used with reference both to a percentage or proportion of taxes, and to a valuation of properiy.
‘Rate’ is used in an Act declaring that the Legislative Assembly shall provide by law for a uniform and
equal rate of taxation and assessment, applies to the percentage of fixation, as used in connection with
‘taxation’ and fo the valuation of the property, as used in connection with ‘assessment’. It is a valuation
of every man'’s estate or setting down how every one shall pay, or be charged with, to any tax. By the use
of the expression ‘rate’ a relation between the taxable income and the tax charged is intended, but the
relation need not be of the nature of proportion of fraction. The Explanation_to sub-section (5) of
Section 129D of the Customs Act, 1962, the expression includes the determination of a question
relating to the rate of duty, to the value of goods for the purposes of assessment; to the classification of
goods under the Tariff and whether or not they are covered by an exemption notification; and whether
the value of goods for the purposes of assessment should be enhanced or reduced having regard to
certain matters that the said Act provides for. Questions relating to the rate of duty and to the value of
goods for purposes of assessment are questions that squarely fall within the meaning of the said
expression. A dispute as to the classification of goods and as to whether or not they are covered by an
exemption notification relates directly and proximately to the rate of duty applicable thereto for purposes
of assessment. Whether the value of goods for purposes of assessment is required (o be increased or
decreased is a question that relates directly and proximately to the value of goods for purposes of
assessment. Determination of rate of duty in relation to any goods include determination of a question
whether any goods or not, whether there is.an import or not the process if any undertaken in the service
centre amounts o manufacture or not, whether there is an “‘export” or not and if the goods imported or
exported during are dutiable goods or not would fall within the meaning of the expression ‘determination
of the rate of duty of Customs or the value of the goods for the purposes of assessment of duty’ used in
Section 130 and Section 130E of the Act. Therefore, the phrase ‘rate of tax' does not mean fraction of tax
payable because what is the tax payable i.e., fraction payable is decided by the legislature. Once that is
prescribed by the legislature in the Act, the Court cannot sit in judgment and alter or modify the said rate
of tax. The Court has no jurisdiction to go into the correctness or otherwise of the rate of tax payable in
the sense the rate prescribed by the legislature. Therefore, the argument that the rate of tax means only
the rate at which tax is payable or a fraction is unsustainuable.
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(b) The value of the goods for the purposes of assessment. :
(c) A dispute as to the classification of goods.
(d) Whether those goods are covered by an exemption notification or not.
(e) Whether the value of goods for the purposes of assessment is required to be increased or
decreased.
(f)  ° Whether what is imported or exported is goods which attracts customs duty.

42.  From the aforesaid discussion, it is clear that an order passed by the Appellate Tribunal relating to
the determination of any question having relation to the rate of duty of customs or to the value of goods
for the purposes of assessment lies to the Supreme Court under Section 130 of the Act and not to the High
Court under Section 130.

43.  The intention behind this bifurcation of jurisdiction between the Apex Court and the High Court
seems to be that more often than not, any decision on these aforesaid aspects not only affects the interest
of the manufacturers who are parties thereto, but also to the manyfacturers of those products throughout
the country. In a country governed by Parliamentary legislation because of the territorial bifurcation in
forming states and because of the divergent opinion which is possible, the customs duty payable would
vary firom place to place. In order to bring uniformity in the levy of customs duty throughout the country
and consequently to see that the country’s finance is not affected, the Parliament has vested the
Jurisdiction to decide the disputes with the Apex Court. Therefore, we see a duty policy underlining this
bifurcation of the jurisdiction between the Apex Court and the High Courts. All other matters other than
what is set out above, which relates to the individual importers or exporters and all disputes based on .
assessment orders which have attained finality, such as the benefits to which they are entitled to, refunds,
duty drawbacks, rebates, etc., which relate to a particular manufacturer falls within the jurisdiction of the
High Courts.”

T Now coming to the appellant’s submission that as per the Circular No.
1049/37/2016-C.X. dated 29.09.2016 that Superintendent cannot adjudicate the cases involving
taxability, classification, valuation and extended period of limitation. By applying the currency
of the judgement cited above I find the matter was not adjudicated by a ‘proper officer’.
Therefore, I remand back the matter with a direction that the case be readjudicated by a proper

officer in terms of the Circular No. 1049/37/2016-C.X. dated 29.09.2016.
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8. The appeal filed by the appellant stands disposed of in above terms.
i)
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Date :1‘1 .03.2019

Attested

(Vindd Lukose)
Superintendent (Appeal),
Central Tax,
Ahmedabad.
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By RPAD.

To,

M/s. J.K Engineering Co.,

3-A, Mahashakti Industrial Estate.

Nr. Ajay Estate, Opp. Yamuna Estate.
B/h Sonya Ceramic, Naroda Road,
Ahmedabad — 380025

to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .

The Principal Commissioner, Central Tax. Ahmedabad North Commissionerate.

The Assistant Commissioner, Central Tax Division- I, Ahmedabad North Commissionerate.
The Assistant Commissioner, System. Central Tax. Ahmedabad North Commissionerate.
Guard File.
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